Emerging from the North-South struggle of the 1960s and 1970s, the principle of permanent sovereignty over natural resources is a fundamental right of states, as well as of peoples. Both the principle and the right represent the resolve of developing countries to attain economic independence and to assert the authority of domestic law, albeit with a conflict of perceptions about the role of international law in this scheme. The principle is widely accepted, whereas the right is frequently contested. In the field of international human rights law, the peoples-oriented character of the right has shown its potential to outshine its state-centric nature. In the twentyfirst century, the debate over the permanent sovereignty over natural resources has resurfaced especially as a reaction to the litigious record of international investment law. As a result, the principle of permanent sovereignty over natural resources has once again become the rallying point for introducing reform in international investment law. The process of reform is taking different forms, such as states changing their model bilateral investment treaties (unilateralism) or renegotiating their existing bilateral investment treaties (bilateralism), although multilateralism continues to be neglected. This process needs to accompany a new kind of North-South dialogue to secure its wider acceptance in order to ensure a healthy development of the principle/right of permanent sovereignty over natural resources.
Introduction
According to the 1933 Montevideo Convention on the Rights and Duties of States, 1 as adapted by the Badinter Arbitration Committee in 1991, 2 sovereignty is one of the essential attributes of statehood, and territory is another. 3 Following the Montevideocum-Badinter definition of 'state' , the concept of permanent sovereignty over natural resources (PSNR) seems to combine these two attributes of statehood. However, the combination of 'the sovereignty of States and the self-determination of peoples' has instead been given credit for the germination of the concept of PSNR. 4 Although a wide range of rights relate to PSNR, the sovereign right of the state to possess, use, dispose, regulate and nationalise or expropriate natural resources in view of its national policies is the most important one. 5 Likewise, a number of correlative duties exist, 6 but the most important one is that the right to PSNR must be exercised in the interest of the national development and well-being of the people of the state concerned. 7 The catalogue of rights, and that of duties, relating to the principle of PSNR remain uncertain, although the core rights and duties have more or less been identified. Besides other variables, changing national development policies and progressive development of international law would not easily allow for a final listing of the rights and duties. Furthermore, all the rights and duties flowing from PSNR are not equally recognised in international law. Certainly, not all rights and duties have clear content or precise meaning, or are of a uniform national priority. Moreover, the balance between the rights and the correlative duties is not accepted by all. 8 Following the changing balance of economic power in the world, which is likely to witness the emergence of new haves and have-nots, a renewed interest in the concept of PSNR is inevitable. In spite of its considerable influence on international political economy, however, the concept has not attracted the attention of many international relations scholars.
The present study provides an overview of the legal status of PSNR and its state practice in two fields: international human rights law and international investment law. It enquires into the journey of the concept of PSNR to its recognition first as a principle, and then as a right. It attempts to identify various challenges in balancing the rights and duties of states, peoples and individuals in the given fields of study. And it will consider how the concept/principle/right of PSNR keeps the interests of the sovereign state at its core, yet remains sensitive to the interests of others. The paper will begin with a general review of the history of PSNR in international law. The second section 3 While 'sovereignty' is implicitly expressed in terms of 'government' with 'capacity to enter into relations with the other states' , 'territory' is qualified as 'a defined territory' , implying some degree of certainty and permanence. See Montevideo Convention, art 1. 4 See, among others, Nico Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties (CUP 1997) 368. will then focus on PSNR and its development in the specific context of international human rights law. The third section will chart the development and status of PSNR in the context of international investment law, where it has arguably received the highest level of attention. Finally, we will ask whether PSNR can be accurately characterised as a fundamental right of states in international law.
Legal development and status of PSNR
While the concept of sovereignty has existed for centuries, PSNR as a legal concept has relatively recent origins in international law. Initially appearing as a recommendation for 'concerted action for economic development of economically less developed countries ' , 9 PSNR found its first concrete expression in 1962 when the United Nations (UN) General Assembly almost unanimously adopted its resolution on Permanent Sovereignty over Natural Resources (1962 Resolution) . Since then, a number of developments in various fora have contributed to the growth of PSNR as a legal concept. While a few advocates of PSNR want it to acquire the highest legal status, some of its detractors consider it no more than a political manifesto.
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Besides its different legal connotations, PSNR has been a dynamic concept to help assert state authority in time of legal uncertainty. PSNR has sought to achieve in the economic field what the right to self-determination has considerably accomplished in the political field: national independence. It provides a principled support to economic nationalism. PSNR finds its place in both international law and domestic law, although its international law dimensions generally dominate the discourse on the subject.
Being the first concrete expression of the principle of PSNR, the 1962 Resolution recognises the right of peoples and nations to permanent sovereignty over their natural wealth and resources, and the entitlement to exercise it 'in the interest of their national development and of the well-being of the people of the State concerned ' . 11 It further recognises the right of the host state to nationalise or expropriate the property of the foreign investor, provided that 'appropriate compensation' is paid in accordance with the applicable rules of domestic law and international law. 12 It seeks to balance the rights of the host state with its duties. It contains provisions to protect the rights of the foreign investor, but it hardly has any space for listing the duties of the investor. Thus, the 1962 Resolution is not a radical departure from traditional international law.
The 1974 UN General Assembly Declaration on the Establishment of a New International Economic Order (NIEO Declaration) 14 reaffirmed the principle of PSNR without mentioning the 1962 Resolution as such. 15 In the NIEO Declaration, the principle of PSNR stands along with the principle of sovereign equality of states, 16 which is one of the principles of the UN Charter. 17 However, this normative affinity is rather misleading; a principle enshrined in the UN Charter cannot be equated with a principle merely recognised by a resolution of a political organ of the UN.
Interestingly, although the NIEO Declaration aimed at establishing a new world order, developed countries did not consider it a radical statement in international law. As part of their diplomacy, these countries did not have much difficulty in sympathising with the legitimate aspirations of developing countries without recognising them as legal rights. That is why developed countries did not vote against the adoption of the NIEO Declaration. Contrary to the lip service of most of the developed countries to the cause of economic justice, however, developing countries wanted to transform their legitimate aspirations into realities by evolving new standards of international law. Armed with their voting power in the UN General Assembly, these countries believed in the legitimacy of their cause.
Also be a radical statement, and the international law orthodoxy did not like it. 21 That is the reason for the Western chorus that the CERDS has no legal value. In the same vein, the Sole Arbitrator in the Texaco Arbitration observed that the CERDS 'must be analysed as a political rather than as a legal declaration' . 22 However, if a unilateral declaration may have legal effects in international law, 23 it must be wondered why an international instrument adopted by the preponderant majority of the UN General Assembly has no legal value.
The use of the term 'Charter' in the CERDS is a misnomer-it indicates the ambitions of the drafters of the Charter, not its legal character. Like the 1962 Resolution, the CERDS is a resolution of the UN General Assembly. Unlike the former, however, the latter has been keenly contested on account of its textual radicalism, legal significance and political legitimacy. While some developed countries perceive the CERDS as a 'fundamental departure from the traditional rules of contemporary international law ' , 24 developing countries do recognise the same Charter as 'a legally binding instrument imposing rights and obligations on states' . 25 Since it was supported primarily by all developing countries and secured little support from developed countries, 26 the CERDS does not represent a consensual growth of the principle of PSNR. Though built on the same premise, the CERDS basically differs from the 1962 Resolution with regard to the applicability of international law, particularly in its emphasis on the domestic law of the host state for the settlement of disputes between the foreign investor and the host state. 27 Thus, in comparison to the 1962 Resolution, the CERDS is a stronger statement of PSNR, with lesser global support.
The legal status of PSNR in international law can be assessed to some extent by evaluating the legal significance of resolutions of international organisations, in general, and the 1962 Resolution and the CERDS, in particular. principles of international law have equal legal status: some may reach the status of jus cogens, while others may remain as principles in common parlance. As for the principle of PSNR, it has been treated as a jus cogens by some, 36 and merely as a principle by many others. 37 A view has been expressed that the principle of PSNR is one of the elements of the principles of the sovereign equality of states and of non-intervention, 38 both of which find expression in articles 2(1) and 2(4) of the UN Charter, respectively. The provisions of the UN Charter enjoy special status by virtue of its supremacy clause under article 103. 39 Since the meaning and scope of article 103 of the UN Charter remain imprecise and inconclusive, 40 it would be difficult to conclude that the principle of PSNR enjoys the benefit of the supremacy clause of the UN Charter by virtue of being an element of its articles 2(1) and 2(4). By the same logic, one cannot completely rule out the possibility of the entanglement of the principle of PSNR with those UN Charter obligations that are considered supreme beyond any doubt in some specific situations.
Unlike the CERDS, the NIEO Declaration was adopted without any opposing vote, implying that developed states had no objection to the characterisation of PSNR as a principle of international law, but they were reluctant to recognise the same principle as an inalienable right of states, peoples or individuals. 2013 UN resolutions on the law of transboundary aquifers require each aquifer state to exercise its sovereignty 'in accordance with international law and the present articles' of the respective Resolutions. 44 These Resolutions seek to balance the rights of each aquifer state by imposing a duty to utilise transboundary aquifers or aquifer systems according to the principle of 'equitable and reasonable utilisation' , 45 which is reminiscent of the principle of sustainable development.
On a few occasions, the UN Security Council has taken serious note of the violations of the principle of PSNR in specific countries, although without mentioning the 1962 Resolution as such. For instance, the UN Security Council has adopted resolutions against the violations of the principle of PSNR in the Democratic Republic of the Congo (DRC) 46 and Liberia. 47 Keeping in view the findings and recommendations of the Panel of Experts on the Illegal Exploitation of Natural Resources and Other Forms of Wealth in the Democratic Republic of the Congo, 48 the UN Security Council has taken a host of measures to re-establish the sovereignty of the DRC over its natural resources. 49 In the process, an unprecedented international architecture has emerged to redress the serious violations of the principle of PSNR in the Great Lakes Region. Even the most ardent supporters of the 1962 Resolution perhaps did not imagine at the time of its adoption that the violations of the principle of PSNR would one day prompt the UN Security Council to take enforcement measures under chapter VII of the UN Charter.
Besides its expression in a number of resolutions of international organisations and texts of several multilateral treaties in the fields of the environment, human rights, state succession, law of the sea, international energy and investment law, PSNR has found its recognition in quite a few awards and decisions of international adjudicatory bodies. The scope of the principle of PSNR was also at stake in the case of Armed Activities on the Territory of the Congo, where the core issue was whether 'illegal exploitation, plundering and looting of the DRC's natural resources' by the Ugandan military forces constituted violations by Uganda of 'the sovereignty and territorial integrity of the DRC, more specifically of the DRC's sovereignty over its natural resources'. 56 While recognising the importance of the principle of PSNR as part of customary international law, the ICJ held that said principle was 'not applicable to the specific situation of looting, pillage and exploitation of certain natural resources by members of the army of a State militarily intervening in another State' .
57 Accordingly, the principle of PSNR was not contemplated to serve as a guiding post in all kinds of situations, and its limitations become evident at the time of its application.
PSNR in the context of international human rights law
After the adoption of the Universal Declaration of Human Rights in 1948, 58 the UN Commission on Human Rights (the predecessor of the UN Human Rights Council) began drafting the ICCPR and the ICESCR (together, the International Covenants on Human Rights). During this process, the members of the Commission had discussions about the right to self-determination. In this regard, Chile proposed that the right of the peoples to self-determination should also include PSNR. 59 Western countries opposed the Chilean proposal on the ground that the Commission on Human Rights was not competent to deal with the rights and duties of the state. 60 But the former Soviet Union supported the Chilean proposal, claiming that those who were opposing the proposal were either under the fear of losing colonial domination or wanted to perpetuate the economic exploitation of the territories under their control.
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Even after the acceptance of the Chilean proposal, which found expression in the 1952 UN General Assembly Resolution on the 'Inclusion in the International Covenant or Covenants on Human Rights of an Article relating to the Right of Peoples to SelfDetermination' , 62 developed and developing countries continued to debate the subject of peoples' and states' right to PSNR. In 1954, the debate at the Commission on Human Rights culminated in the formulation of the common article 1 of the two Draft International Covenants on Human Rights. 63 The common article 1 read as follows:
1. All peoples and all nations shall have the right of self-determination, namely, the right freely to determine their political, economic, social and cultural status. 2. All States, including those having responsibility for the administration of NonSelf-Governing and Trust Territories and those controlling in whatsoever manner the exercise of that right by another people, shall promote the realisation of that right in all their territories, and shall respect the maintenance of that right in other States, in conformity with the provisions of the United Nations Charter. 3. The right of peoples to self-determination shall also include permanent sovereignty over their natural wealth and resources. In no case may a people be deprived of its own means of subsistence on the grounds of any rights that may be claimed by other States.
The recognition of the right to PSNR as part of the right to self-determination was contested by Western countries because for them the principle of self-determination had nothing to do with control over natural resources, which was an attribute of sovereignty. According to the opponents, if the principle of PSNR were accepted as a right in a treaty, it would be 'a potential threat to foreign investment and international co-operation for the economic development of the under-developed areas' . 64 However, this opposition could not withstand the advocacy of the right to self-determination, including PSNR, by both developing countries and socialist countries. These countries emphasised that the proposal for the incorporation of the right to PSNR into the human rights Covenants 'was not intended to frighten off foreign investment by a threat of expropriation or confiscation; it was intended rather to warn against such foreign exploitation as might result in depriving the local population of its own means of subsistence' . 65 The incorporation of the principle of PSNR into the Draft International Covenants on Human Rights in 1954 was followed by the establishment of the Commission on Permanent Sovereignty over Natural Resources by the UN General Assembly in 1958. 66 In May 1959, Chile advanced its view that '[f]reedom and independence counted for nothing if they had no economic basis' . 67 Chile and the former Soviet Union also submitted that the right of peoples and nations to PSNR 'must be exercised for the benefit of the people of the State concerned' . 68 On the other hand, the opponents maintained that 'self-determination was recognized as a "principle" and not as a "right" in the UN Charter and that it was doubtful whether the legal concept of "permanent sovereignty over natural wealth and resources" did in fact exist in international law' . 69 Obviously, the opponents were reluctant to accept any change in the old body of international law. Interestingly, the opponents found that 'the existing international law on foreign investment was for most investors incomplete, vague, contested and without an effective enforcement mechanism' , 70 but they saw no problem with the same law in respect of the host state.
The adoption of the 1960 Declaration on the Granting of Independence to Colonial Countries and Peoples without opposition came as a turning point in the history of the UN. 71 It encouraged the adoption of the 1962 Resolution on PSNR without much opposition. Four years later, the UN General Assembly also adopted the International Covenants on Human Rights with the common article 1 on the right to self-determination, including PSNR. 72 In the process, the UN General Assembly also embedded in the International Covenants on Human Rights a common provision that '[n]othing in the present Covenant shall be interpreted as impairing the inherent right of all peoples to enjoy and utilise fully and freely their natural wealth and resources' .
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Common article 1(2) of the International Covenants qualifies the exercise of the right to PSNR 'without prejudice to any obligations arising out of international economic cooperation, based upon the principle of mutual benefit, and international law' , whereas the common provision under article 25 of the ICESCR and article 47 of the ICCPR does not contain such a qualification. This may give rise to the impression that PSNR appears at two places in the ICCPR, as well as in the ICESCR, 74 without textual consistency. However, the drafting history of the International Covenants does not uphold the impression of inconsistency in their PSNR-related provisions. While the common article 1(2) was drafted in the language of rights, the common provision under article 25 of the ICESCR and article 47 of the ICCPR was incorporated to reiterate a principle of international law. There was no intention to codify PSNR inconsistently.
In this way, the recognition of the right of peoples exercising permanent sovereignty over their natural resources came first from the 1954 Draft International Covenants on Human Rights, and then from the 1962 Resolution on PSNR. The Commission on Human Rights made as much of a contribution to the recognition of PSNR as a right as the Commission on Permanent Sovereignty over Natural Resources did for presenting this right as a principle. Like the right to self-determination, the right to PSNR establishes a bridge between economic, social and cultural rights and civil and political rights. It provides a common ground for first-and second-generation human rights. Further, it illustrates that all human rights are interdependent and interrelated. Consequently, the denial of the principle/right of PSNR violates not only the economic right of the peoples and the nation but it is also contrary to human rights.
While the right to self-determination, including PSNR, is a stand-alone right in the common part I of the International Covenants on Human Rights, the right to PSNR is one of the mainstream human rights under article 21 of the 1981 African Charter on Human and Peoples' Rights (African Charter). In fact, without its merger with the right to self-determination, the right to PSNR as such appears under article 21 of the African Charter thus:
1. All peoples shall freely dispose of their wealth and natural resources. This right shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it. 2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of its property as well as to an adequate compensation. 3. The free disposal of wealth and natural resources shall be exercised without prejudice to the obligation of promoting international economic cooperation based on mutual respect, equitable exchange and the principles of international law. 4. States parties to the present Charter shall individually and collectively exercise the right to free disposal of their wealth and natural resources with a view to strengthening African unity and solidarity. 5. States parties to the present Charter shall undertake to eliminate all forms of foreign exploitation particularly that practiced by international monopolies so as to enable their peoples to fully benefit from the advantages derived from their national resources.
This goes well beyond the common article 1(2) of the International Covenants on Human Rights. It embodies one of the 'third-generation rights' 75 and its violations have been taken seriously by the monitoring bodies of the African Charter. 76 As a result, the African Charter has not only helped establish the peoples-oriented right to PSNR as an integral part of international human rights law but it has also provided this right its own identity.
The after agreement on just and fair compensation and, where possible, with the option of return' . 80 In other words, the state has been subjected to certain unprecedented duties towards indigenous peoples. Contrary to the perceptions of the parochial state actors, this extraordinary regime strengthens the principle of PSNR by focusing on the well-being of the people. The principle necessarily includes the obligation to respect and protect the rights of peoples over their natural resources, and recognises that indigenous peoples deserve special consideration because of their vulnerability.
In addition to the rights of indigenous peoples in respect of their natural resources, the 2007 Declaration recognises their right to development 'in accordance with their own needs and interests' . 81 It further provides that '[i]ndigenous peoples deprived of their means of subsistence and development are entitled to just and fair redress' . 82 In the Case of the Mayagna (Sumo) Awas Tingni Community v Nicaragua, for instance, the Inter-American Court of Human Rights (IACtHR) asked the government of Nicaragua to 'invest, as reparation for immaterial damages (…) in works or services of collective interest for the benefit of the Mayagna (Sumo) Awas Tingni Community' and 'to create an effective mechanism' to protect 'the property of indigenous communities, in accordance with their customary law, values, customs and mores' . 83 While recognising the wide-ranging rights of indigenous peoples, the 2007 Declaration articulates the corresponding duties of states, thus adding a new category of jural correlatives that bring a new challenge to the balancing of the rights and duties of states, peoples, communities and individuals. Since some indigenous communities have a transnational presence in Africa, 84 in particular, trans-border balancing of the rights and duties of these communities, the states concerned, and other stakeholders is a challenging task. In brief, the 2007 Declaration presents a special package of the rights to selfdetermination, development and PSNR; it highlights the peoples-oriented character of the principle of PSNR; and it successfully challenges international law orthodoxy.
Obviously, the human rights dimensions of the principle of PSNR are broader than those anticipated by the advocates of this principle in the 1960s and 1970s. Since the protection of the rights of foreign investors is part of the principle, the cases of violations of their rights may also attract the application of a human rights treaty if such violations affect the provisions of the treaty. 90 to enhance the rights of individuals/communities against the state concerned, the Yukos case rendered the corresponding rights of the state concerned subservient to the human rights of the complaining individuals. If these cases are read together, one may observe that the principle of PSNR has contributed more to the development of the rights of individuals/ communities than those of states. Consequently, the principle has as much potential to protect the rights of individuals, communities and foreign investors, including both natural and juridical persons, as that of states. This indicates an increasing engagement between international human rights law and international investment law. Also, it signifies a change in the balance of rights and duties of states. Now, in the field of human rights, states are endowed with a larger number of duties and can no longer claim to be the chief beneficiaries of the right to PSNR.
PSNR in the context of international investment law
The movement for the development of the principle of PSNR during the 1950s-1970s was essentially a collective response to the experiences of developing countries in the field of international investment law. With its colonial legacy, the traditional international investment law contained some controversial features, especially concession agreements and the Hull formula, which proved to be detrimental to the interests of these countries. 91 Also, despite the Calvo doctrine, developing countries remained exposed to traditional international law and procedure for the settlement of their disputes with foreign investors that were essentially a matter of domestic jurisdiction. 92 Since developing countries wanted to assert their national sovereignty over the persons and their acts and assets within their jurisdiction, in 1961 the Asian-African Legal Consultative Committee emphasised the primacy of domestic law in the Principles Concerning Admission and Treatment of Aliens. 93 Ramcharan, a distinguished international lawyer from the Caribbean, summarised the situation thus:
The approach of the Asian-African Legal Consultative Committee was similar to that of the Inter-American Juridical Committee inasmuch as it regarded the traditional laws on State responsibility as products of Western Europe, as being unfair, and as not being binding on the new States of Asia, Africa and Latin America. The Committees also shared a wish to re-write and reshape the traditional law. 95 It recognises the right of a state to nationalise or expropriate the property of a foreign investor. At the same time, it provides that 'the owner shall be paid appropriate compensation, in accordance with the rules in force in the State taking such measures in the exercise of its sovereignty and in accordance with international law' . 96 In case of a dispute over the question of compensation, the 1962 Resolution stipulates the exhaustion of local remedies and contains the possibility of settlement of the dispute through arbitration or international adjudication if sovereign states and other parties concerned agree to invoke this mechanism.
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The 1962 Resolution contained a compromise 'between respect for national sovereignty and other rights and obligations under international law' . 98 It sought to satisfy developing countries by referring to domestic law on issues such as compensation to be paid for expropriation of foreign investment. Likewise, it attempted to assure developed countries by making reference to international law and to international adjudication to settle disputes pertaining to compensation for expropriation. 99 That is why the 'appropriate' standard of treatment as well as the reference to international law was gradually diluted in two subsequent resolutions on the same topic. 100 There was greater focus on domestic law to decide questions related to expropriation and compensation to be paid in case a foreign investment was expropriated. The NIEO movement sought to intensify efforts to give primacy to domestic law over international law in regulating and protecting foreign investment, and the CERDS came as a part of this process.
The CERDS seeks to address some of the inequities of traditional international investment law. In the spirit of the Calvo doctrine, article 2(2)(a) of the CERDS gives every state the right to regulate foreign investment in accordance with its domestic law and national priorities. Sensitive to the legitimate aspirations of developing countries, not all developed countries opposed the CERDS. For instance, in spite of voting against the 1962 Resolution, France voted in favour of the CERDS. However, other developed countries either abstained or voted against the CERDS.
101 In particular, the leading capital-exporting countries opposed article 2(2)(a) of the CERDS because 'they wanted host countries to treat foreign investments as per what they thought to be their international obligations' . 102 Similarly, the leading capital-exporting countries were unhappy with article 2(2)(b) of the CERDS, which gives every state the right to regulate and supervise the activities of transnational corporations (TNCs) within its domestic jurisdiction in accordance with its laws and national priorities. On the other hand, for developing countries, this provision was essential in the absence of any international code of conduct on TNCs.
Article 2(2)(c) of the CERDS recognises the right of every state to expropriate foreign investment and determine the amount of compensation according to its domestic law and national priorities. It further stipulates that any dispute over the question of compensation shall be decided by the national courts applying national law. Unlike the 1962 Resolution, the CERDS does not meet 'the demand of developed countries that the question of compensation should be decided according to the principles of international law' , 103 for 'developing countries denied the existence of any such principle' . 104 In other words, while developing countries deployed the principle of PSNR to strive towards their economic independence by challenging their subordination in the name of the established rules of international law, developed countries sensed dangers to their economic dominance by the primacy of domestic law. For these reasons, generally, developed countries attach no legal value to the CERDS. 105 Indeed, the principle of PSNR was the bone of contention between developed and developing countries. The CERDS led to their showdown, and the North-South conflict pushed developing countries closer to socialist countries. This contestation prompted developed countries to promote a new architecture of international investment law by resorting to bilateral diplomacy with little risk of confronting the combined strength of developing countries and socialist countries.
Proliferation of bilateral investment treaties in the 1990s and departure from PSNR principles
While developing countries as a group were trying to get rid of the colonial yoke by invoking the principle of PSNR, most of them were also 'competing intensely with each other to attract foreign investment' , 106 and a few of them were entering bilateral agreements with developed countries not only to attract foreign investment but also to ensure protection of the investment. In other words, developed countries-West European countries to start with-designed the instrumentality of bilateral investment treaty (BIT) to bind developing countries in international treaty obligations to protect foreign investment because the traditional international protection, under existing international law, was under threat from the multilateral initiatives such as the CERDS and the NIEO. 107 One can learn from the following comment of the reporters of the Restatement (Third) of the Foreign Relations Law of the United States that the capitalexporting countries have deployed BITs to make developing countries accept 'all or some of the terms' of the Hull formula:
The United States Government has consistently taken the position in diplomatic exchanges and in international fora that under international law compensation must be 'prompt, adequate and effective' , and those terms have been included in United States legislation. (…) That formulation has met strong resistance from developing states and has not made its way into multilateral agreements or declarations or been universally utilised by international tribunals, but it has been incorporated into a substantial number of bilateral agreements negotiated by the United States as well as by other capital-exporting states both among themselves and with developing states. In this way, BITs became part of the strategy of developed countries to check multilateral economic diplomacy, where these countries had a comparative disadvantage. Although the first BIT came into existence in 1959, 109 when the principle of PSNR was struggling to get recognition in international law, such treaties did not become very popular until the mid-1990s. This is evident from the fact that only 200 BITs existed in 1980 and only 500 or so in 1990, whereas by the end of April 2015, this number reached more than 3200. 110 The increasing number of BITs, which contained broad rules for protection of foreign investment, meant that developing countries were more and more willing to accept international law as the framework for regulation of foreign investment. This indicated a significant departure from the principle of PSNR in two ways. First, developing countries, by and large, accepted that the principle of paying compensation for expropriation of foreign investment should be guided by the principles laid down in the BIT, not domestic laws. Second, developing countries accepted that foreign investors could initiate international arbitral proceedings against their sovereign action under the BIT without necessarily exhausting local remedies. Since BITs sought to prune PSNR and subvert CERDS, these treaties represent the rise of the rights of foreign investors against sovereign rights in the name of widespread international investment law. It is an open secret that 'BITs give guarantees to investors but do not normally address obligations of investors' . 111 The unequal nature of BITs is reminiscent of unequal treaties, 112 although a few commentators observe that 'the reality is little more nuanced than this' . 113 Since BITs are the mainstay of modern international investment law, there is a crisis of confidence.
Are PSNR principles re-surfacing in international investment law?
Treaties bring their signatories together with the prospects of international cooperation in the given fields, but their potential to create conflicts cannot be ruled out. BITs are no exception. The increase in the number of BITs in the last two decades or so (essentially, 1995-2015) has been followed by a corresponding increase in the number of disputes between foreign investors and host states. The number of known investment treaty disputes under arbitration has increased from little more than 50 in 1996 to 608 by the end of 2014. 114 These disputes have meant that foreign investors, using BITs, have been able to challenge a wide array of sovereign regulatory measures. In other words, investment treaty arbitration (ITA) tribunals have decided whether these sovereign regulatory measures breach host countries' BIT obligations. This could have an adverse impact on a large part of the population of a host state and may involve the award of substantive damages to foreign investors, resulting in diversion of taxpayer's money to foreign investors. This has generated a backlash or contestation against international investment law 115 to the extent that Sornarajah, a leading expert on international investment law, calls the present system 'a fraudulent system' . 116 The argument is that a small number of arbitrators from developed countries dominate the ITA world, and determine the public interests of the countries (which some say are mostly developing) involved in international investment disputes, and often apply controversial principles such as 'the fair and equitable treatment standard' as established jurisprudence. 117 The democratic deficit of international investment law has become a matter of concern.
118 Considering that international investment arbitration is an expensive procedure 119 that may indeed produce awards of damages as high as US$1.061 billion (à la the Oxy case) 120 or even US$50.2 billion (à la the Yukos case),
Reacting against international investment arbitration and reasserting their national sovereignty, some states have terminated their BITs and also withdrawn from those multilateral treaties that were used for instituting arbitration proceedings against them. Like the initiative for the recognition of the principle of PSNR, the revolt against BITs and international investment arbitration began in Latin America. In that new public law powers of control by the state were 'incompatible with the common law notion of rights to minerals' (para 55); and that the BEE 'equity divestiture requirements established by the twin operation' of the legislation in question expropriated the minerals and mining rights of the companies in which the claimants had their shares (para 64). Pending the arbitration, South Africa granted new mineral rights in lieu of the old ones to the operating companies and, therefore, the claimants requested the arbitration tribunal to discontinue the arbitration. The tribunal discontinued the case and awarded costs to the respondent.
regulating and protecting foreign investment instead of BITs. 129 Outraged by the ICSID Tribunal's decision in its mining dispute with a British company, 130 in March 2014, Indonesia expressed the intention to terminate all of its 67 BITs, 131 including one with the Netherlands that came to an end on 1 July 2015. 132 Because of 'a steady increase in foreign investors challenging' national regulatory measures under BITs at international arbitration tribunals, several countries have considered terminating their BITs in the hope that their exit from these treaties will provide 'a high degree of immunity' to national 'regulatory measures impacting foreign investment from being challenged under international law' . 133 Although a number of states have not yet decided to terminate their BITs because of various constraints, the overall support for these treaties has been diluted in those countries. In India, for example, the Ministry of Commerce favoured termination of BITs, but the Ministry of Finance disagreed. The dissatisfaction with BITs is reflected in the 2015 Model Text for the Indian Bilateral Investment Treaty (2015 Model BIT). 134 Like a host of other countries, 135 India wants to revise its BITs primarily due to a number of BIT claims brought by foreign investors. 136 It wishes to retain treaty protection to foreign investment, though in a diluted form in comparison to its existing BITs and rely more on domestic law. Although the 2015 Model BIT contains an investor-state dispute settlement provision, India has its own internal differences on this aspect and prefers to settle its disputes with foreign investors within its own jurisdiction.
The termination of a BIT implies that the parties to the treaty are no longer bound by its provisions governing regulation of foreign investment, although they will still be bound by the applicable customary rules of international law, general principles of law recognised by civilised nations and peremptory norms of international law. This gives them the right to treat foreign investment essentially according to their domestic laws, and thus go back to the era of the 1960s and 1970s, when developing countries invoked the principle of PSNR and argued for domestic laws as the framework to regulate foreign investment including issues such as compensation for expropriation and challenging the host country's regulatory power before the state's local courts. Since not many developing countries have terminated their BITs and some of them are still keen to enter into new BITs, 137 the argument of PSNR principles re-surfacing through termination of BITs cannot be made for many developing countries. Further, grandfathering provisions or survival clauses in BITs do not allow the terminating/withdrawing state to enjoy freedom from its treaty obligations for quite some time.
138 Thus, the battle of BITs does not reflect the traditional divide between developed and developing countries in the field of international investment law, in general, and the principle of PSNR, in particular.
Can PSNR be accurately characterised as a fundamental right of states?
The concept of sovereignty is the basic premise of the concept of PSNR. Unlike the former, however, the latter has struggled to achieve recognition in international law. The traditional international law with its Eurocentric nature had no place for the principle of PSNR, thus allowing the growth of colonialism, concession agreements, diplomatic protection, and intervention to protect nationals and their properties abroad. Even if one could trace some elements of PSNR in the traditional international law, only the powerful states had capacity to make use of them. Although the UN Charter introduced a new era, it required a considerable amount of time to find a place for the principle of PSNR in the body of international law. The demand for the recognition of the principle of PSNR came from developing countries after their long exploitation; socialist countries supported it, whereas developed countries either opposed it or gave a lukewarm response. The principle became acceptable to its opponents largely because of its generalities and political legitimacy. A radical change in the balance of voting power at the UN General Assembly catalysed the recognition of the principle. As soon as it started acquiring the status of a legal right, however, the principle encountered a host of challenges. The principle still faces challenges during the course of its application in different fields.
A categorical answer to the question whether PSNR can be accurately characterised as a fundamental right of states would amount to an oversimplification of the complex webs of norms that manifest PSNR in different fields. The international debate on PSNR began in the context of the right to self-determination of nations. Later, it moved on to the direction of international economic law. Subsequently, it entered the mainstream of international human rights law. Eventually, it expanded into the fields of international environmental law and international trade law. Since PSNR as a fundamental right of states has not been equally and uniformly developed in all these fields, any generalisation of the status of the said right is bound to conceal more than what it would reveal.
At least five factors appear to be responsible for the underdevelopment of PSNR as a fundamental right of states. First, the focus of the international debate has been on PSNR as a principle, rather than as a fundamental right of states. Secondly, PSNR has not been a beneficiary of enrichment through the well-established mechanisms of progressive development and codification of international law. Thirdly, PSNR has not been a priority of those states that generally shape the international law-making agenda. Fourthly, the PSNR debate has encountered ideological divisions since its inception, which constrained consensual growth of norms relating to PSNR. Finally, after its provocative appearance in the 1960s and 1970s, PSNR was almost forgotten until its revival in the new millennium. In relative terms, PSNR is most accurately characterised as a fundamental right of states in the field of international investment law. It was barely dealt with in the state practice of international trade law until the beginning of the new millennium, and international human rights law has ushered in the transformation of the state-centric nature of the right to PSNR into its peoplesoriented character.
In international investment law, PSNR signifies the fundamental right of the host state to regulate investment and to nationalise or expropriate investment. Although most BITs aim at 'promotion and protection' of investment, the sovereign right to regulate and expropriate investment is reaffirmed by most of these treaties themselves. At the same time, the rights to regulate and expropriate have corresponding obligations towards foreign investors in particular. While these rights are almost frozen, their corresponding obligations have grown by virtue of thousands of BITs and their proinvestor interpretations by a number of commentators and arbitration tribunals. There are quite a few controversial elements of even well-characterised obligations of states. Consequently, the impact of the large quantity and/or controversial elements of obligations of states on their fundamental rights are a matter of debate.
In the field of international human rights law, the initial version of the right to PSNR was designed to uphold the fundamental right of nations over their natural resources, and its subsequent versions underlined the basic rights of peoples in respect of the lands and natural resources traditionally owned/possessed/used by these peoples. By virtue of the 'P' in PSNR, a nation under colonial rule or a non-self-governing territory could not be deprived of its right over its natural resources or wealth by a colonial ruler or administering authority even if the resources or wealth remained under the ownership and control of the latter for a long time. Later, the 'S' in PSNR was transformed from its traditional tag of 'sovereign authority' to its modern meaning of 'sovereign responsibility' . As a result, the fundamental right to PSNR needs to be exercised in the public interest. In the event of exercising its right to PSNR at the cost of the interests of its people, the state concerned stands in breach of the public trust doctrine (PTD) and remains accountable. 139 The density of the PTD is fairly high in respect of the rights of indigenous peoples, in particular, so much so that these peoples can invoke the right to PSNR against their own state. Consequently, the statecentric right to PSNR coexists with the peoples-oriented right to PSNR; the latter is considerably developed through certain declarations/resolutions of international organisations and the jurisprudence of the African and American human rights bodies in particular; and states feel obligated to modify even their international contractual commitments to meet their human rights obligations.
Since the right to development has matured into the right to sustainable development, international human rights law has come closer to international environmental law. Accordingly, states have 'the sovereign right to exploit their own resources pursuant to their own environmental and developmental policies' . 140 The environment-trade link has enabled states to apply environmental protection standards and exercise their PSNR rights in international trade. It follows that states have a right to use and manage their natural resources for their economic development and to adopt conservation measures, encompassing measures 'to regulate and control' exploitation of those resources 'in the light of their own objectives and policy goals, including economic and sustainable development' . 141 In the China Rare Earths case, the use of expressions such as 'the general principle' of PSNR as 'a relevant rule of international law' indicates the constraints in characterising PSNR as a fundamental right of states owing to the weighty obligations of states under the law of the World Trade Organisation (WTO). 142 Theoretically, rights and obligations as jural correlatives help shape each other. By this logic, since the fundamental rights of states are subject to an increasing number of obligations, the scope of those rights must have been decreased and consequently the accuracy of those rights must have become unsustainable. However, this may not be true in state practice. Moreover, the accuracy of a fundamental right of states does not necessarily determine its legal status. For example, whatever the limitations of the principle of and right to sovereign equality of states in both normative and functional terms, there is no doubt about the status of this fundamental right of states. The same logic applies to the principle of and right to PSNR, although this logic does not find its codified expression as much as the advocates of the said principle/right wish to have in place.
As a whole, there is consensus on the generalities of the principle of, and the right to, PSNR and the specifics of the principle/right have been left to be developed in light of the considerations that are relevant in a specific field. Consequently, the scope and limitations of PSNR as a fundamental right of states are a matter of occasional discussion, which takes a different course in a different context. Like other rights, the right to PSNR is not an absolute right of states and its limitations considerably depend on its context.
The exercise of the right to PSNR occasionally comes into conflict with the rights of other states and entities. For example, most international investment disputes are the result of this kind of conflict. Any normative conflict may be resolved either through an understanding between the parties concerned or an authoritative assessment of the hierarchy of norms applicable in the given case. The China Rare Earths case illustrates the implications of the characterisation of PSNR as a right of states and the effects of its application in conflict with the obligations of the right-exercising state and the rights of other states. The WTO Panel in this case sought to determine, inter alia, the extent to which China could exercise its right to PSNR in international trade. 143 The Panel believed that China was not entitled to exercise its PSNR rights in breach of its WTO obligations, especially when the rationale of the trade restrictions in question was not justifiable. 144 In the process, the Panel attempted to strike a balance between (a) the PSNR rights and WTO obligations of states; (b) the WTO rights and obligations of states; and (c) trade and non-trade-related concerns. 145 This was essentially an exercise in assessing normative relativity in the context of international trade, where the authority of WTO law is well established by virtue of its codified expression in the form of covered agreements; the right to PSNR does not have the comparable advantage. Although the trade liberalisation objective prevailed over other non-trade related objectives in this case, the former does not prevent sovereign states from pursuing the latter as a matter of policy. In brief, the right to PSNR remains relevant in any normative balancing.
Conclusion
The concept of PSNR has a dual legal identity: it is a principle of international law and also a right of states. The journey of the concept of PSNR to its recognition as a principle, and then as a right, is a significant achievement of the dynamic process of progressive development of international law in the post-war period. While the principle is widely accepted, the right is frequently contested. The 1962 Resolution gives expression to the principle, and the CERDS to the right in its plural form. However, the 1962 Resolution is not the complete expression of the principle, nor is the CERDS the comprehensive statement of the right. While the principle is expanded through a series of developments such as the NIEO Declaration, the right is elaborated with the help of a number of instruments, such as the 2007 Declaration on the Rights of Indigenous Peoples.
A principle of law assumes the form of a legal right when the former is developed in operational terms in specific contexts, including the identifications of the rightholder, the duty-bearer, and their relations inter se. The basic difference between a legal principle and a legal right relates to their forms of expression: the former is articulated in an open language to provide a general guidance, and the latter is formulated in relatively more precise language to govern legal relationships in specific contexts. Since the rights emanating from PSNR are not the exclusive advantages of one state, but available to all states and peoples, they represent a general principle of international law. At the same time, the principle of PSNR does not appear in the category of the fundamental principles of international law that find expression, for instance, in article 2 of the UN Charter and the Friendly Relations Declaration. However, one can read this principle within the terms of certain fundamental principles, such as sovereign equality and selfdetermination.
The adjective 'permanent' , attached to the expression 'sovereignty over natural resources' , may appear to be a misfit in this ever-changing world, especially when a sovereign state has a right even to cede its territory or part thereof. However, it has a historical significance in the sense that sovereignty over natural resources of nations under the colonial rule was presumed to be permanently vested in those nations, and that their colonial masters were considered to be ineligible to acquire it or alienate it. In the contemporary world, the adjective signifies that the ultimate control over natural resources of a state remains with the state; that national laws remain applicable to those resources even if those resources are subjected to international contracts and owned/ possessed by foreign investors; that the state can exercise its sovereign rights over its natural resources any time; and that the state remains entitled to expropriate the assets of foreign investors and regain its control over those resources in accordance with the procedure established by law. While the adjective in the initial version of PSNR was primarily meant to underline the inalienability of sovereignty over natural resources, it serves the purpose of maintaining regulatory control over those resources in the contemporary world.
The recognition of the principle of PSNR in various fields, ranging from human rights to the environment, proves its wider acceptance and general application. The reliance of the 2008 and 2013 UN General Assembly resolutions on trans-boundary aquifers on the 1962 Resolution shows the acceptance of its provisions even in the current context. The human rights dimensions of the principle of PSNR became broader than those anticipated by the advocates of this principle in its initial stage. The growth of the right to PSNR has transformed its character. The peoples-oriented character of the right underlines the responsibility of states towards their peoples in respect of the use of natural resources. It indicates that in case of a conflict between the sovereign rights of states and the fundamental rights of peoples, generally, the latter deserve protection.
The wider acceptance of PSNR does not mean that it has become an overriding principle in international law. The limitations of the principle of and the right to PSNR come into light at the time of its application in specific contexts, especially in the fields of international trade and investment. Neither the principle of nor the right to PSNR has overriding effects to negate the obligations of states that they have freely assumed under international agreements, although the principle/right remains an important consideration in balancing competing legal interests of the parties involved in a given case. Since the nation-state system remains the bedrock of international law, states continue to enjoy their primordial position and exercise their regulatory powers over their natural resources by virtue of the concept/principle/right of PSNR. Following the emergence of new economies and the decline of some older ones, the revival of the concept of PSNR both as a principle and as a right seems to be a logical phenomenon.
